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On August 9, 2017, an Ohio District Court dismissed a case brought by a small Ohio hos-
pital alleging a per se violation of Section 1 of the Sherman Act. The hospital alleged
that a joint venture of hospitals had organized a group boycott and restricted its access
to patients and physicians.! This article offers a description of the case background, a
review of the legal and economic concepts most relevant to the case, and a summary of
the Court’s decision. This decision sheds light on the antitrust treatment of joint ven-
tures, group boycotts, and volume discounts, particularly in the managed care industry.

Case Background and Previous Decisions

Parties

The plaintiff, the Medical Center at Elizabeth Place LLC (‘M CEP"), is a small, acute-care
hospital in the Dayton, Ohio area. The defendant, Premier Health Partners

(“Premier Health"), is a joint venture of four healthcare provider corporations (collec-
tively, the Defendants). Premier Health manages many of the four corporations’ business
functions, including the negotiation of managed care contracts with insurers. The
income streams of those business functions are consolidated.
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Allegations

MCEP sued Premier Health, alleging a per se violation of Section 1 of the Sherman Act.
It claimed that Premier Health, with insurers, orchestrated a group boycott that pre-
vented or delayed MCEP's access to managed care contracts (and thus to patients) and
access to physicians.

Relevant provisions are listed below.

« Premier Health's contracts with insurers included the following restraint: were an
insurer to add an additional hospital to its networks, Premier Health could termi-
nate or renegotiate its contract with that insurer (hereafter “Panel Limitations”).

« Premier Health's physicians’ contracts included lease and employment non-com-
pete provisions related to MCEP. For instance, they prevented Premier Health's
physicians from affiliating with MCEP, admitting patients to MCEP, or referring
them to other physicians at MCEP2

Previous Decisions

In 2014, District Court Judge Black granted the Defendants motion for summary judg-
ment, on the grounds that the Defendants were acting as one entity, thus making them
unable to conspire.? He found that Premier Health controlled the operations of the four
healthcare corporations. He thus concluded that MCEP had failed to show the plurality
of actors necessary for a violation under Section 1 of the Sherman Act.

However, in 2016, the U.S. Court of Appeals for the Sixth District reversed Judge
Black's judgment and remanded the case basing its decision on American Needle, Inc. v.
National Football League.® The Court found that the Defendants were actual competi-
tors and thus could not be considered one entity.

Because MCEP only alleged a per se violation, the Defendants then moved for sum-
mary judgment, on the grounds that the per se rule did not apply. First, they argued,
that in Northwest Wholesale Stationers, Inc. v. Pacific Stationery & Printing Co.,” the
Supreme Court established that not all group boycotts are per se illegal; second, they
argued that the conduct at stake is a core function of the joint venture, thus making
it subject to the rule of reason under Texaco, Inc. v. Dagher.® Judge Black rejected the
motion and asserted that the conduct should be evaluated by the per se rule.

Judge Black subsequently recused himself from the case, whereupon Premier Health
filed a motion for reconsideration as to the applicable legal standard. The case was reas-
signed to Judge Rice, who found the per se rule did not apply, reversing Judge Black’s
ruling, and dismissed the case in August 2017.

Legal and Economic Concepts

The Per Se Standard

The Supreme Court and the Sixth Circuit have both established that the per se rule
should be used stringently and sparingly. It must be restricted to cases where it is
almost certain that the behavior will be found unreasonable under the rule of reason.?



The Antitrust Treatment of Joint Ventures

Because joint ventures can enhance the combined firms' efficiency, Courts have estab-
lished that, in the context of joint ventures, otherwise per se illegal conduct is more
likely to be judged under the rule of reason.

Whether trade restraints by joint ventures are judged under the per se rule or the
rule of reason has been laid out by Texaco, Inc. v. Dagher.* To be subject to the per se
rule, a restraint must have the following characteristics: 1) the restraint should not be
related to a “core activity” of the joint venture; 2) the restraint should be potentially sub-
ject to per se condemnation; and 3) the restraint is not plausibly necessary to achieve the
procompetitive objective of the joint venture (i.e., it is a naked restraint on trade).

The rule of reason applies in all other cases. The Court found that pricing decisions
were part of the core activity of a joint-venture, and thus must be judged under the rule
of reason.

Rate-for-Volume Pricing in the Managed Care Industry

Rate-for-volume pricing, also called volume discounts, corresponds to the practice of
offering discounts or lower prices to customers with higher volume. This pricing prac-
tice is standard in the managed care industry: healthcare providers typically offer lower
rates to insurers expected to bring them a higher volume of patients. This pricing prac-
tice has never been held to be per se illegal.

An insurer will be expected to bring a higher volume of patients to a provider if it
has a larger number of members, but it can also “steer” its members to some providers,
thus increasing the number of patients received by the chosen providers. Such steer-
ing can be accomplished, for instance, by the use of narrow networks. By using narrow
networks (also called selective contracting), an insurer limits the number of in-network
providers its members can access. The insurer can thus channel, or steer, more mem-
bers to the in-network providers compared to a situation where more providers would
be in-network.? In exchange, it gets lower prices from healthcare providers. The vol-
ume discounts are thus tied to the size and nature of the network. If an insurer adds an
additional hospital to its network, the network then becomes less narrow, thus diverting
patients from the original in-network hospitals. Under rate-for-volume pricing, the orig-
inal hospitals would then be expected to increase the rates charged to the insurer. For
this economic reason, rate-for-volume pricing contracts are sometimes contingent on
the contours of the insurer’s network, and thus include clauses that allow for renegotia-
tion if the insurer’s network changed in breadth, such as the Panel Limitations.

Non-Compete Clauses in the Managed Care Industry

Non-compete clauses are also commonplace in the healthcare industry. For example,
hospitals may prevent affiliated or employed physicians from investing in, or referring
patients to, other hospitals. A justification for these non-compete contractual provi-
sions is that they prevent physicians from freeriding on investments made by hospitals
(e.g., physicians’ training or provision of convenient office space) by joining or affiliating
with another hospital, therefore making those investments more likely to happen.



The Antitrust Treatment of Group Boycotts

While group boycotts were historically considered per se illegal, the Supreme Court, in
Northwest Wholesale Stationers,? clarified the conditions under which a group boycott
would be considered per se illegal. Three characteristics are sufficient to find a group
boycott per se illegal: 1) the boycott uses joint effort to disadvantage competitors by cut-
ting off their access to consumers or suppliers; 2) its instigators have market power; and
3) there is no plausible procompetitive justification for the boycott. While those three
characteristics are not necessary to establish per se treatment, the plausibility of a pro-
competitive effect of a group boycott needs to be considered.

The Panel Limitations are not Per Se lllegal

The Panel Limitations are Vertical Restraints

Discussing the Panel Limitations included in Premier Health's contracts with insurers,
which allow Premier Health to terminate or renegotiate their contracts if the insurer’s
hospital network were to change, Judge Rice described these restrictions as verti-

cal restraints. The restrictions stem from the joint venture of hospitals and applies
downstream, to the insurers. While the restrictions may have an impact on horizontal
competitors, as argued by MCEP* Judge Rice noted that the Supreme Court has estab-
lished that an agreement is horizontal if the relationship between the agreeing parties
is horizontal, rather than if the effects of the agreement are horizontal’® As vertical
restraints are typically analyzed under rule of reason, Judge Rice concluded the Panel
Limitations should not be judged under the per se standard.

The Panel Limitations Belong to the Joint Venture's Core Activity

For the sake of argument, Judge Rice addressed the argument as if the Panel Limitations
had been found to be, in general, per se illegal. As the case involved a joint venture,
under Dagher, one would need to establish whether the Panel Limitations are part of
the joint venture’s “core activity.” Judge Rice noted that since the Panel Limitations are
intrinsically linked to the volume discounts given by Premier Health, they are part of
the joint venture's pricing decisions, a joint venture’s core activity. The restraint should

thus be analyzed under rule of reason.

The Panel Limitations are not Subject to Per Se Condemnation

Further assuming, for the sake of argument, that the Panel Limitations had not been
found to be part of the joint venture's core activity, one should next ascertain whether
those limitations are potentially subject to per se condemnation. There, Judge Rice dis-
agreed with the Sixth Circuit’s opinion, which had opined that “explicitly exclud[ing]
the insurers’ ability to contract with other partiers” was “anticompetitive on its face”
and “serves no proper business function,” thus subject to the per se rule. He found

that the opinion was dicta and not based on facts,® and that short-term exclusive con-
tracts between healthcare providers and insurers have repeatedly survived antitrust
challenges.”



The Panel Limitations are Plausibly Procompetitive

Were the Panel Limitations potentially subject to the per se rule, one next inquires as
to whether they plausibly served a procompetitive objective. Judge Rice opined that
the Panel Limitations served a plausible efficiency goal. The Panel Limitations were a
quid pro quo for the volume discounts granted by Premier Health to insurers, and thus,
allowed for rate-for-volume pricing, which can result in lower premiums and more con-
sumer choice.’®

The Non-Compete Clauses are not Per Se lllegal

Judge Rice also finds that the non-compete clauses included in Premier Health's phy-
sician contracts were not subject to the per se rule. First, he opined that, generally, the
clauses are vertical restraints. However, even if they were, for the sake of argument,
viewed as horizontal, Judge Rice ruled that Dagher would apply and the restraint 1)
belongs to the joint venture's “core activity”; 2) was not typically subject to per se; and 3)
was plausibly procompetitive. Indeed, when Premier Health invested in its physicians, it
did not want them to confer the benefits of those investments on MCEP.

The Group Boycott is not Per Se lllegal

Judge Rice also found that the group boycott alleged by MCEP had plausible procompet-
itive benefits, thus making it subject to the rule of reason under Northwest Wholesale
Stationers. He cited two analogous cases.”® In Stop & Shop Supermarket, the First Circuit
court established that the exclusive contracts that prevented an insurer from adding
pharmacies to its network were not per se illegal, as the exclusive dealing arrangement
was part of a rate-for-volume contract. In Levine, the Eleventh Circuit found that panel
limitations that excluded some providers from a multiprovider network were not per se
illegal.

Additional Reasons for a Per Se Treatment

Judge Rice noted that Premier Health's stated intent to drive MCEP out of the market is
not enough to bring a per se challenge.

Judge Rice also opined that because 1) rate-for-volume pricing and non-compete pro-
visions are common in the healthcare industry and were used by Premier Health in
contracts predating MCEP, and 2) courts are not experienced enough to judge compli-
cated healthcare pricing, it would be inappropriate to judge the restraints under the per
serule.

Conclusion

Judge Rice’s opinion on Med. Center at Elizabeth Place provides guidance on the use of
per se rule vs. rule of reason in the context of joint ventures, in particular regarding ver-
tical restraints and group boycotts in the managed care industry.
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