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The Intersection of Self-Preferencing and Pricing Practices in
the Digital World

Kevin C. Adam, Juliette Caminade, and Christopher R. Knittel'

1. Introduction and Background

In recent years, an increasing number of digital
two-sided platforms—whose core business is to
facilitate interactions between two groups of
users—have started selling their own products and
services alongside those of other businesses,
operating in what some economists call “dual
mode.” Examples abound and include platforms
distributing both physical and digital goods like
Amazon and Nintendo’s Game Store (on which
Nintendo sells its own games alongside those of
third-party developers).?

The behavior of platforms that also provide their
own products and services has come under
increased antitrust scrutiny, and allegations of so-
called “self-preferencing” against two-sided tech
platforms have multiplied, first in the European
Union, and more recently in the United States.
Regulators and lawmakers have expressed
concerns that digital platforms can exploit their

position to favor their own products and services at
the expense of third-party sellers.

While allegations of self-preferencing have
covered a wide array of behaviors and
mechanisms, in this article we focus specifically on
two areas of self-preferencing allegations that
relate to pricing practices: commission rates and
harvesting marketplace data to determine pricing.*
To set the stage, we provide a general overview of
the ongoing debate about self-preferencing in
digital markets. Next, we analyze the practice of
charging a commission rate on competitors’
products and services sold on the platform. And
last, we address the practice of platforms using
data from interactions on the platform to price its
own products and services.

1.1.Recent Regulatory and Legislative
Scrutiny in the US and EU

The European Commission fined Google in 2017
for favoring its own products over competitors’ in
the search results with Google Shopping.® In the

" Kevin Adam is a partner in the Boston office of White & Case LLP and a member of the firm’s Global Competition Practice; Juliette
Caminade is a vice president at Analysis Group, Inc; and Christopher R. Knittel is the George P. Shultz Professor and a Professor of
Applied Economics at the MIT Sloan School of Management. We thank Kathy Hong of White & Case and Juan Carvajal, Phie
Towle, and David Owens from Analysis Group for their assistance. The opinions expressed are our own and do not necessarily
reflect the views of White and Case or Analysis Group, their affiliates, or their clients.

2 Hagiu, Andrei and Teh, Tat-How and Wright, Julian, Should Platforms Be Allowed to Sell on Their Own Marketplaces? (May 7,
2020). RAND Journal of Economics, Forthcoming, Available at SSRN: https://ssrn.com/abstract=3606055 or

http://dx.doi.org/10.2139/ssrn.3606055
3
Id.

4 There have been other discussions related to pricing practices that are not about self-preferencing. Those include price parity

clauses and allegations of predatory pricing.

5 AT.39740, Google Search (Shopping), Official Journal of the European Union C 9 (2017).
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United States, as part of the 2020 “Investigation of
Competition in Digital Markets,” lawmakers alleged
that several large technology companies were
engaging in various forms of self-preferencing and
called on Congress to “consider establishing
nondiscrimination rules to ensure fair competition
and to promote innovation online.”®

Lawmakers in both the United States and Europe
have proposed legislation aimed at restricting the
behavior of vertically integrated digital platforms.
For instance, in March 2022, the European Union
reached a provisional political agreement to
approve the Digital Markets Act (“DMA”) to
regulate so called “gatekeepers” (defined as large
online platforms like Apple, Google, Facebook,
and Amazon) and prevent, among other things,
supposed self-preferencing practices such as
exclusive use of platform-generated data and
ranking of a platform’s own products higher than
those of its competitors.”®

In the United States, lawmakers have introduced,
among other legislative proposals, a bipartisan bill
called the American Innovation and Choice Online
Act (“AICOA”).? In its current form, the AICOA
could make it unlawful for large online platforms to
condition access to the platform on the purchase
of their other services, to use non-public data they
generated or collected through the platform to
compete with third parties, or to rank their own
products and services higher than competitors’.°
The bill has been met with significant criticism but

6 Jerrold Nadler and David N. Cicilline, Comm. on the Judiciary
and Subcomm. on Antitrust, Commercial and Admin. Law,
Investigation of Competition in Digital Markets 16 (2020).

7 Press Release, Council of the EU, Digital Markets Act (DMA):
agreement between the Council and the European Parliament,
(Mar. 25, 2022), www.consilium.europa.eu/en/press/press-
releases/2022/03/25/council-and-european-parliament-reach-
agreement-on-the-digital-markets-act/.

8 The proposed DMA is not yet law as it is awaiting a final
Parliament vote that will take place in July 2022. If the vote
passes, the DMA will be formally adopted by the European
Council as law.

9 Tom Romanoff, The American Innovation and Choice Online
Act: What it Does and What it Means, Bipartisan Policy Center
(Jan. 20, 2022), https://bipartisanpolicy.org/explainer/s2992/.
05,2992, 117th Cong. (2021).

" Romanoff, supra n. 9.

12 peter S. Hyun, Letter from Hyun to Comm. on the Judiciary
and Subcomm. on Antitrust, Commercial, and Admin. Law,
Office of the Assistant Attorney General (Mar. 28, 2022).

has cleared the Judiciary Committees of both
chambers and continues to make its way through
the legislative process with varying degrees of
bipartisan support.'" Further, the Department of
Justice recently signaled its support for the
proposed legislation and its concerns about self-
preferencing practices in the digital economy.?

1.2.Framing the Issue of Self-Preferencing,
Fairness, and Pricing Practices

To a certain extent, the increased focus on alleged
self-preferencing seems to reflect an increasingly
critical view of large tech companies by regulators
and lawmakers rather than an inherent aversion to
the idea of self-preferencing practices more
generally. But it is far from established that these
challenged practices, without more, amount to
exclusionary conduct under established antitrust
law.

First, there is nothing new in companies, including
platforms and other types of intermediaries,
operating in “dual mode,” potentially favoring their
own products over those of competitors. For
example, supermarkets have a long history of
selling their own private label products,'® which
they can decide to place and price aggressively.'
Similarly, US health insurers have increasingly
vertically integrated with healthcare providers as
illustrated by Optum (a subsidiary of UnitedHealth
Group) purchasing the DaVita Medical Group,'®

'3 John Quelch and David Harding, Brands Versus Private
Labels: Fighting to Win, Harvard Business Review, 1-2 (Jan.-
Feb. 1996).

"4 For instance, Costco has been very successful with its
Kirkland private label and has been reported to “leverage its
Kirkland Signature private label as part of its product mix” and
have “no qualms about replacing national brands with its well-
regarded Kirkland Signature brand.” Tom Ryan, Why has
Kirkland Signature been so successful? RetailWire, (Feb. 15,
2022), https://retailwire.com/discussion/why-has-kirkland-
signature-been-so-successful/. Similarly, Walmart and Kroger
have been reported to push out big brands and feature their
own products more prominently. Mike Pomranz, Grocery
Stores Are Choosing Their Own Product Placement, Pushing
Out Big Brands, Food & Wine, (Feb. 20, 2020),
https://www.foodandwine.com/news/grocery-store-shelf-
placement-backlash.

15 press Release, UnitedHealth Group, Optum completes
acquisition of DaVita Medical Group from DaVita, (June 19,
2019), www.unitedhealthgroup.com/newsroom/2019/2019-06-
19-optum-davita-medical-acquisition.html
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and its offering of new plans that steer their
members to their own doctors.'®

Second, while a common regulatory concern is
that self-preferencing can create an uneven, or
“unfair” playing field among competitors,’” some
antitrust practitioners have questioned whether
fairness itself is a relevant criterion. Even if a
platform favored its products over those of
competitors, therefore potentially harming those
competitors, would it actually result in harm to
competition through, for example, overall higher
prices, lower output, or reduced innovation or
product quality in the downstream market?'8
Indeed, it is well established—at least under US
federal law—that challenged conduct must “harm
the competitive process and thereby harm
consumers” and “harm to one or more competitors
will not suffice.”'® “Even an act of pure malice by
one business competitor against another does not,
without more, state a claim under the federal
antitrust laws,” explained the Supreme Court in
Brooke Group, rejecting similar efforts to use
antitrust law to enforce principles of “fairness.”?°

2. The Role of Commission Rates: Raising
Rivals’ Costs or Benefits from Vertical
Integration?

When platforms operate in a dual mode, their
competitors may incur costs that they do not.
Digital platforms that connect sellers and buyers
typically charge a fee on transactions they
facilitate, often expressed as a given percentage
of the goods and services exchanged.?! However,
when a platform also competes in a downstream

16 See, e.g., John Tozzi, UnitedHealth’s Recipe for Lower
Costs: Send Patients to Its Own Doctors, Bloomberg Quint,
(Mar. 2, 2020),
https://www.bloombergquint.com/onweb/unitedhealth-s-recipe-
for-lower-costs-send-patients-to-its-own-doctors.

s See, e.g., Elizabeth Warren (@ewarren), TWITTER (Dec. 18,
2020, 4:19 PM),
https://twitter.com/ewarren/status/1340044102386266124?s=2
0 (tweeting “You can be the umpire, or you can be a player, but
you can’t be both at the same time. We need to
#BreakUpBigTech so we can level the playing field.”).

8 D. Bruce Hoffman and Garrett D. Shin, Self-Preferencing
and Antitrust: Harmful Solutions for an Improbable Problem,
Competition Policy International Antitrust Chronicle, 7 (June
2021).

19 United States v. Microsoft Corp., 87 F. Supp. 2d 30, 58
(D.D.C. 2000) (emphasis in original).

market, it may decide whether, and how much, to
charge for an internal commission fee.

Some have argued that charging competitors a fee
that the platform does not pay on its own
transactions is self-preferencing and could be
anticompetitive. For instance, in 2019, Spotify
complained to the European Commission about
the App Store commission that Apple charges
developers, but not itself. 2

2.1.Economics: Raising Rivals’ Cost and
Eliminating Double Marginalization

Under the commission rate theory raised by
Spotify and others, a platform would use high
commission rates to drive the price of third-party
sellers up, making the platform’ own products and
services relatively cheaper and more competitive.
Such concerns fall under the well-known antitrust
nomenclature of “raising rivals’ costs.” Competitive
concerns over raising rivals’ cost can arise, for
instance, in the context of vertical mergers, when
the vertical integration of an upstream and
downstream player increases the incentive for the
merged entity to increase upstream prices (i.e.,
input prices) to downstream competitors. By doing
so, the merged entity loses some upstream profits
but forces competitors to increase downstream
prices, which makes the merged entity more
competitive in the downstream market. It can
increase downstream prices, sell more, or both
and increase its profitability. In some cases,

20 Brooke Grp. v. Brown & Williamson Tobacco Corp., 509 U.S.
209, 225 (1993).

21 See Jonathan Brock, Juliette Caminade, and Markus von
Wartburg, Apple’s App Store and Other Digital Marketplaces: A
Comparison of Commission Rates, Analysis Group (July 22,
2020),
www.analysisgroup.com/globalassets/insights/publishing/apple
s_app_store_and_other_digital_marketplaces_a_comparison_
of_commission_rates.pdf.

22 Consumers and Innovators Win on a Level Playing Field,
Spotify, (Mar. 13, 2019), https://newsroom.spotify.com/2019-
03-13/consumers-and-innovators-win-on-a-level-playing-field/
(“Apps should be able to compete fairly on the merits, and not
based on who owns the App Store. We should all be subject to
the same fair set of rules and restrictions—including Apple
Music.”).
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raising rivals’ costs could even lead a competitor
to be forced out of the market entirely.?

However, compared to traditional one-sided
businesses where downstream firms buy inputs
from upstream sellers, a platform may have more
limited incentives to raise rivals’ costs. Digital
marketplaces create value by facilitating the
interactions between sellers and buyers. They
encourage interactions and benefit when more
transactions are facilitated by the platform.2*
Additionally, they are typically characterized by
strong indirect network effects, meaning that more
or higher-quality sellers increase the attractiveness
of the marketplace to buyers, and more or more
profligate buyers increase the attractiveness of the
marketplace to sellers.?®

Therefore, making sellers on its platform less
attractive to buyers goes directly against the
fundamental business model of a platform and its
general objective of encouraging interactions on
the platform. This reduces the value of the
platform itself and risks generating a negative
feedback loop where fewer or less attractive
sellers on the platform make the platform less
attractive to users, which, in turn make the
platform less attractive to sellers, and so on. Given
that the platform’s goal is to attract users on both
sides of the market and leverage indirect network
effects, self-preferencing behavior that raises
rivals’ costs goes directly against a platform’s
business model and can endanger the profitability
of the platform.

In addition, economists have long recognized that
vertical integration creates the incentives for firms

23 Steven C. Salop and David T. Scheffman, Raising Rivals’
Costs, 73 No. 2 The American Economic Review 267, 267-271
(1983).

24 One-sided businesses, on the other hand, need to balance
quantity with profit margins (price net of costs). Belleflamme,
Paul and Martin Peitz. “The Economics of Platforms.”
Cambridge University Press, 2021, 10.

25 jd. 17.

26 \When firms in both the upstream and downstream market
have market power, pre-vertical integration, both firms price
their products above marginal cost. This results in consumers
paying a final price that reflects both markups. Vertical
integration allows the downstream firm to access inputs at
marginal cost, leading to cost efficiencies, lower prices, and the
elimination of one of the two markups. Jeffrey R. Church and

to lower their price to final consumers, through the
“elimination of double marginalization.”?® The
elimination of double marginalization has often
been identified by economists, regulators, and
courts alike as a pro-competitive effect of vertical
integration.?” From that perspective, platforms
offering their own products to consumers, possibly
at lower prices, may eliminate double
marginalization and benefit consumers through
lower prices.

Is it unfair for a platform not to charge itself fees,
as argued by Spotify, or is it a natural and
common result of vertical integration that benefits
consumers through the introduction of an
additional option at possibly a lower price?

As part of this debate, it may be informative to
consider whether a platform charges different fees
to sellers on its platform if it competes with them.
Under a theory of raising rivals’ cost, a platform
would be expected to increase fees only to sellers
it competes with. Uniform fees across sellers
regardless of their competitive positioning would
therefore be inconsistent with claims of unfairness
or anticompetitive conduct.

2.2.Proposed Remedies

Although the discussion above raises significant
doubt about the anticompetitive nature of so-called
self-preferencing behavior related to commission
rates, even ignoring that, finding an adequate
remedy would be far from trivial. Neutrality
remedies would require platforms to charge their
own subsidiaries the same commission rate they
charge third parties.?® However, implementing and
enforcing such a policy is not obvious. For

Roger Ware, Industrial Organization: A Strategic Approach
685-86 (Emily Thompson et al., eds., 2000), pp. 685-688.

a See, e.g., Church, supra p. 685; United States Dep’t of
Justice and the Fed. Trade Commission, Vertical Merger
Guidelines 2 (2020); Viamedia, Inc. v. Comcast Corp., 951 F.3d
429, 464 (7th Cir. 2020) (“Even a monopolist is free to
integrate, especially when integration creates no new monopoly
in any second area. ... Such an integration allows the
defendant to achieve cost-savings by elimination of double
marginalization.”) (internal citations and quotations omitted);
United States v. AT&T, Inc., 916 F.3d 1029, 1036 (D.C. Cir.
2019).

28 Barak Orbach, Mandated Neutrality, Platforms, and

Ecosystems, Arizona Legal Studies Discussion Paper No. 21-
28 2 (2021).
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example, requiring platforms to create internal
walls and charge internal rates equal to their
downstream subsidiary would still leave open the
potential for other financial interactions between
the upstream entity and its downstream subsidiary
that may undo at least in part the rate setting. The
rate setting may also, if it can effectively be
implemented, directly increase prices paid by
consumers on the platform’s product.

Another alternative that has been suggested is to
prevent platforms from selling downstream
altogether, as US Senator Elizabeth Warren
proposed in 2020.2° However, recent economic
research suggests that banning “dual mode” would
harm consumers. Three recent economics papers,
Hagiu et al. (2020), Hao Lee, Musolff (2021), and
Kang and Muir (2021), all find that such a drastic
policy could result in lower consumer surplus
because of its deleterious effect on choice and
lower search costs—which are two raisons d’étre
of platforms in the first place.*°

3. Using Marketplace Data to Price
Products

Platforms that are intermediaries between small
sellers and buyers may collect data about
interactions on their platforms. However, if the
platform also competes in a downstream market,
is the collection and use of such data by the
platform just another form of anticompetitive self-
preferencing?

Such allegations have been made against
Amazon, which is both a marketplace through
which sellers sell their products to consumers and
a retailer that sells its own products. In the United
States, some have accused Amazon of using data
originating from interactions between buyers and
third-party sellers for private-label decision

29 See, e.g., Elizabeth Warren (@ewarren), TWITTER (Dec. 18,
2020, 4:19 PM), supran. 17.

30 Hagiu, Andrei, Tat-How Teh, and Julian Wright, Should
platforms be allowed to sell on their own marketplaces?,
Available at SSRN 3606055, (2020); Lee, Kwok Hao, and Leon
Musolff, Entry into two-sided markets shaped by platform-
guided search, Princeton University, (2021); Kang, Zi Yang,
and Ellen V. Muir, Contracting and vertical control by a
dominant platform, Job Market Paper (2021).

31 Dana Mattioli, Amazon Scooped Up Data From Its Own
Sellers to Launch Competing Products, Wall Street Journal,

making. These generalized accusations broadly
target how Amazon prices and markets its
products, and allegedly uses data to research
successful products it may want to compete
against.®' The European Commission, which is
currently investigating Amazon’s data collection
practices and trying to determine whether it
constitutes an abuse of its dominant position as a
retail platform, has stated in a preliminary fact-
finding phase that “Amazon appears to use
competitively sensitive information — about
marketplace sellers, their products and
transactions on the marketplace.”?

While the allegations of self-preferencing
regarding the use of data are wide-ranging, a
subset of them relates to how platforms allegedly
use the data they collect on third-party vendors to
price their own products. For instance, in her
paper titled “Amazon’s Antitrust Paradox,” Lina
Khan, Chair of the Federal Trade Commission,
alluded to press reporting on how “Amazon uses
sales data from outside merchants to make
purchasing decisions in order to undercut them on
price,”3 concluding, “[t]his dual role also enables a
platform to exploit information collected on
companies using its services to undermine them
as competitors.”3*

On the other hand, other antitrust practitioners
have noted that the at-issue behaviors are not
new, are typical of many intermediaries, and have
been demonstrated to benefit consumers. For
instance, supermarkets have long developed their
private labels, with products that imitate
competitors’ higher end products and are often
offered at lower prices.® Due to their position as
intermediaries, like digital marketplaces,
supermarkets have access to third-party sales
data and they choose how they want to display

Apr. 23, 2020, www.wsj.com/articles/amazon-scooped-up-data-
from-its-own-sellers-to-launch-competing-products-
11587650015.

32 Rod Carlton and Rikki Haria, Self-Preferencing — Legal and
Regulatory Uncertainty for the Digital Economy (and Beyond?),
Competition Policy International Antitrust Chronicle 23 (June
2020).

33 Lina Khan, Amazon’s Antitrust Paradox, 126 Yale Law
Journal 710, 710 (2017), at 781.

34 1d. at 710.

3% Quelch and Harding, supra n. 13.
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products in their store; unlike digital marketplaces,
they also typically decide how to price them. When
supermarkets use their sales data to shape their
product offerings, consumers often benefit from
lower prices and an increase in the variety of
products available.®® Similarly, a digital platform’s
use of data to develop a new product or cheaper
imitation product increases choice for consumers.

Private label products are successful with
consumers: In 2020, private labels were estimated
to account for around 18% of product sales in US
supermarkets.3” Meanwhile, product innovation
does not seem to have been limited. As a result,
some antitrust practitioners, such as Aurelien
Portuese, Director, Antitrust and Innovation Policy
at the Information Technology and Innovation
Foundation, have argued that it would be
inconsistent to consider offline forms of self-
preferencing procompetitive and consider online
forms anticompetitive.3®

Other antitrust practitioners have argued that the
scale of data gathered by digital platforms,
coupled with the level of sophistication of these
digital marketplaces, would allow them to use data
differently from brick-and-mortar stores, such that
similar self-preferencing practices could become
anticompetitive in the case of digital platforms.3®
For example, Lina Khan has argued that “Amazon
... has expanded into a suite of additional
businesses and amassed significant troves of data
on users. This data enables it both to extend its
tug over customers through highly tailored
personal shopping experiences, and, potentially, to
institute forms of price discrimination.”° But it is
not clear what data digital platforms are actually
using and how.

36 Donna Ferguson, How supermarkets get your data - and
what they do with it, The Guardian, Jun. 8, 2013,
www.theguardian.com/money/2013/jun/08/supermarkets-get-
your-data.

37 Private Label Manufacturer's Association, PLMA’s 2021
Private Label Yearbook 3 (2021),
https://plma.com/sites/default/files/files/2021-
05/plma2021yearbook2.pdf

38 Aurelien Portuese, “Please, Help Yourself”: Toward a
Taxonomy of Self-Preferencing, Information Technology &
Innovation Foundation 1, 5 (2021), n. 15, at 9.

39 Khan, supra n. 33, at 782-83.

Lambrecht & Tucker (2015) argue that “big data is
not inimitable or rare, that substitutes exist, and
that by itself big data is unlikely to be valuable,”
and that therefore big data is not itself a source of
competitive advantage.*' Specifically: Data are not
rare, but are available cheaply; and data are not
inherently valuable; they require strong
management and operational capabilities to make
it so. Data are unstructured and it is difficult (if not
impossible) to establish causal relationships with
data alone. Firms must build algorithms and
business processes to take advantage of these
large, unstructured data. It is these algorithms and
processes that provide value to the firm, not the
data itself.

3.1.Proposed Remedies

In the context of concerns associated with data
use for self-preferencing, two notable types of
remedies have been used or envisioned by
regulators to reduce the asymmetrical access to
data (in a more general context than pricing only).
The first would require the platform not to use
certain data at all. For example, in the
Google/Fitbit acquisition (a case that also involves
the use of health and fitness data, although in the
context of ad targeting rather than pricing), the
European Commission approved the merger, but
only on the condition that Google not use data
from Fitbit to target search ads, requiring Google
to “silo” the Fitbit data.*? In Europe, under the
DMA, large platforms would also be prohibited
from using data about their competitors generated
on their marketplaces to compete.*® Similarly, in
the United States, the current text of the AICOA
could make it unlawful for a platform to use non-
public data about its business users to compete
with those business users.*

4014, at 788.

41 Anja Lambrecht and Catherine E. Tucker, Can Big Data
Protect a Firm from Competition? Competition Policy
International Antitrust Chronicle (Jan. 2017).

42 European Commission press release,
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2
484 (Dec. 17, 2020).

43 Briefing, European Parliament, Digital markets act (2021),
www.europarl.europa.eu/RegData/etudes/
BRIE/2021/690589/EPRS_BRI(2021)690589 EN.pdf.

44 Romanoff, supra n. 9.
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The second type of proposed remedy would
require data to be made available more broadly.
For example, the DMA contains a data-sharing
obligation that could require that large digital firms
share customer data collected through their
platforms with third-party sellers for free upon
request.*®

Whether and how these policies would lower
prices or increase choice, hence benefitting
consumers, is an open question. The premise of
such policies is also unclear. Do they imply that
data impart a monopoly or that they constitute a
digital essential facility at some stage in the
distribution or competitive process? Before putting
a remedy in place, a fact-based and economically
sound analysis should consider whether
economics conditions are such that these policies
are likely to actually promote lower prices, more
choices, and greater innovation for consumers
(e.g., are data the core of the issue?) or whether
the underlying costs to implement them (e.g.,
technologically) and distortions they would create
would end up having the unintended consequence
of interfering with innovation.

4. Conclusion

To conclude, allegations of self-preferencing in
digital settings are likely to remain a focus for
lawmakers, regulators, and courts, as well as an
object of controversy. As in many areas of
competition, a careful statement of the issue is an
important first step. This should include a thorough
understanding of whether and how the digital
setting informs the potential impact of supposed
self-preferencing practices and, as always, a focus
on harm to competition rather than competitors.
Furthermore, a careful analysis of the short-term
and long-term consequences, as well as the
technical complexities of implementation and
privacy concerns, of any proposed remedy should
precede regulatory or legal intervention.
Specifically, the raison d'étre of digital platforms is
to provide increased choice through seamless

45 Matthew Gooding, Amazon’s EUROSIGN1.3bn fine is the
latest blow against Big Tech ‘self-preferencing’, Tech Monitor
(2021), https://techmonitor.ai/policy/digital-economy/big-tech-
self-preferencing-italy-eu-digital-markets-act; Jacques Crémer
et al., The Digital Markets Act: An economic perspective on the

interactions and to reduce transaction costs. It
seems therefore prudent to examine how
proposed remedies would affect choice,
transaction costs, and ultimately prices.
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